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i want to stay at home,
' 83-year-old Leona J. with inten-
‘*h isity and a straight lock in my
i eye. “No nursing home for me.”

Assume that Leona owns her own
home, which is valued at $500,000,
and has another $300,000 in invest-
ed assets. Her fixed monthly income
is $2,200 from Social Security and
a private peasion. How would 1
advise her? How can we help her
achieve her goals?

We have advised many elders
about the cost of long-term care and
asset preservation planning. We have
also advised elders about avoiding
nursing home care and staying at
home. Given some of the planning
presumptions in our systeni, this can
be a cremendously challenging—and
rewarding—area of law.

Types of care

Will she need nursing bome care?
Although there is some variation
in the data, a 2001 study conclud-
ed that individuals who are 65 years
of age or older face a 40% risk of

entering a nursing home and spend-
ing some time there.! The data are
nevertheless elusive and seemingly
contradictory—Consumer Reports
states that only 1% of those age 65-
74 are in a nursing home, 4% of
those between 75-84, and 9% of
those 85 and older.2 The odds are,
therefore, that my client will not
be in a nursing home more than a
few months, if at all. But hersis a
very real fear. Most importantly,
she does not want to “play the
odds” and hope for the best. She
wants to act affirmatively and pro-
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tect her self-proclaimed right to
remain at home.

Can she afford to stay at bome? An
individual of wealth, unlike my
hypothetical client, can afford to
stay at home. If full
kome is needed, the cost will aver-
age $26,640 per month for a
licensed practical nurse (also

-time care at

known as a licensed vocational
nurse) or $12,960 per month for
a home health aide.? Hourly rates
yary from city to city for home
health care. In Miami, the aver-
age is $29.53 per hour; in Boston,
it is $35.83 per hour; and in New
York City, it is $41.78 per hourt

Few clients can absorb such costs
without asset exhaustion, Fortu-
nately for Leona, 24-hour care 1s
rarely needed. She is far more like-
ly to need part-time assistance.
Even then, her assets may or may
not prove to be adequate.

Managing home care—the danger
of isolation. Even if an individual
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can afford the cost of home care,
the management of care presents
challenges on numerous levels. If
anelder is isolated ar home, some-
one must ensure that she receives
quality services, quality nutrition,
stimulation, and interaction. We
are all aware of instances where a
wealthy dowager receives no visi-
tors, may have alcohol problems,
and becomes utterly dependent
on a privately-hired caregiver. Some
of these cases devolve into vicious
disputes between family members
who expect an inheritance and
caregivers who win the hearts and
minds—and estates—of elders to
whom they provide care in the
elder’s final years.

Oversight and accountability are
absolute necessities. Individuais
named as trustees, atrorneys-in-fact,
and agents in health care decision-
making documents have presump-
tive responsibility for overseeing the
quality of life enjoyed by the isc-
lated elder, as well as paying the bills.
This need not be done exclusively
by the trustee or fiduciary herself.
Social workers, geriatric care man-
agers,’ and other professionals can
be hired to routinely visit, monitor
care, and ensure the highest quali-
ty of life. Companions can be hired
to maximize stimulation.

Paying for care

The role of long-term care insur-
ance. Generally, long-term care
insurance may be a good idea for
my client. Many companies reject
new applications for persons age
84 and over, so she may still be able
to obhtain coverage. Her policy
would cover only home care and
perhaps assisted living. Her poli-
cy would exclude nursing home
coverage, thereby possibly reduc-
ing her annual premium, Her goal
is to stay out of a nursing home,
and she may be flexible with regard
to the setting—assisted living may
be just as acceptable as being ar
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home. Policies covering only home

and non-nursing home care envi-
ronments are decreasingly avail-
able, but can be obtained,
Benefits would become payable
if she needs assistance with at least
two “activities of datly living”
{(“ADLs”). Typical ADLs include
food preparation and eating, trans-
ferring from bed to a chair or
wheelchair, and providing for one’s
personal care and hygiene,
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Self-financing the cost of bome
care. Home care can be even more
expensive than nursing home care,
which averages $66,000 per year.
Having 2 “live-in™ caregiver who
provides companionship and rel-
atively informal assistance could
cost as lttle as $1,5G0 per month.
Having 24-hour nursing care could
cost $26,000 per month.

Leona has $300,000 in invested
assets. If we assume a 5% rate of
return, this wounld generate $1,400
per month to supplement her fixed
monthly income of §2,500. If her
income is insufficient to pay for
home care plus the ordinary cost
of living, she will have to dip into
her assets. Even then and assuming
even $5,000 per month for home
care and for other costs of living,
she must invade her principal assets
by as much as $4,400 per month.

Even a modest invasion of prin-
cipal can cause a worried older
client to panic. Extraordinary care
must be taken in explaining the
benefit (staying at home) and in
reassuring her that she is still sol-
vent. This 1ssue is often more emo-
tional than rational.

Using bome equity. There are many
ways to use home equity. Very well
known are reverse mortgages or
“reverse annuity mortgages”
{“RAMs”).5 Reverse mortgages
involve an arrangement with a lend-
mmg institurion whereby the lender
sends the elderly homeowner a
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monthly check. The amount of the
check is based on the value of the
home and the age of the elder. The
greater the value of the home and
the older the resident, the larger the
monthly check.

With my chient’s home vaiue of
$500,000, and in light of her age,
she may be z2ble to borrow up to
$300,000. In all likelthood, she will
be undisturbed in her home and
have no repaymens responsibilities
for as Jong as she is able to live there
safely. This assumes that she has a
normal life expectancy. If she defies
the odds and lives for 20 more
years, reverse mortgage payments
would no doubt cease. She would
no longer have'income needed to
pay for home care services. She may
even be compelled to sell her home
to satisfy the terms of her loan.

Standard home equity {oans are
available, but notideal. These gen-
erate immediate loan repayments,
which are just the type of worry
Leona needs to avoid. Other cre-
ative arrangements, such as sale
lease back and sale subject to a life
estate, can vield high levels of equi-
ty, but are difficult to implement.

Still ancther approach envisions
the sale of the residence—with the
hope that all or most capital gains
can be avoided. However, Leona is

1t Long Term Care Planning—A Dollar and Sanse
Guids, United Seniors Health Council, Wash-
ington, D.C. {Jan. 2001). This pubiication is
available for purchase from its publisher, Unit-
ed Seniors Health Cooperative atl www unit-
edseniorsheslth.org.

‘Do You Need Long-Term-Care Insurance?,”
Consumer Reports, pp. 20, 21 {Now., 2603},
This article alse reports that oniy 10% stay
over five vears and that the average stay is
aporoximately 2.5 years.

Metl.ife Market Survay on Mursing Home and
Home Care, p. 4 {Oct. 2602}, Mature Market
institute, Metropolitan Lite Insurance Com-
pany.

id., op. 7-8.

The National Association of Professionat Geri-
atric Care Managers can provide a list of pro-
fessional care managers for any state or
region. The NAPGCM is based in Tucson,
Ariz., and can be reached al (520) 881-2008.
information about reverse mortgagas can be
cbiained from the National Center for Home
Enuity Corversion, an entity that has noe rela-
ticnship with fenders. See www.reverse.org.
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likely to have some unprotected cap-
ital gains, as she can protect only
$250,000 from exposure to income
tax.” If Leona is typical, she bought
the house 50 vears ago for $20,000,
Inany event, the net proceeds of sale
can then be used to pay for a small-
er, more modest residence, assisted
living, or even a life care commu-
nity or “Continuing Care Retire-
ment Community” (“CCRC”).8

Life care and personal care agree-
mernts. Some elders have entersd
into life care agreements, where-
by they promise their residence or
other assets to the individual or
individuals who care for them for
their remaining years. Such agree-
ments must be airtight, compre-
hensive, and realistic,

For example, and despite best
intentions, it may be impossible for
a very ill elder to receive caregiver

s
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7RG Section 121,

® Gilfix, "Eider Housing,” 142 Tr. & Est. 50 (Apr.
2003}, This article exiensively discusses Con-
tinuing Care Retirement Communities from
ihe estale planner's perspactive.

assistance at home, What if pro-
fessional—znd expensive—health
care services are needed? If the elder
suffers a stroke, receives acute care,
and is placed in a nursing home,
is the life care contract void? If
the caregiver becomes ill or is oth-
erwise unable to provide care, how
is that caregiver to be compensat-
ed for partial performance?

Maoare posttvely, elements of a life
care agreement can provide for the
involvement of a social worker or

ager who is paid en an annu-

al basis to visit the home, ensure that
quality care is being delivered, and
certify that the care provider is car-
rying out terms of the agreement.
Supervision, follow up, and quality
control are at the heart of these agree-
ments if they are to be effective,
Far more typical are arrange-
ments whereby care services are
provided to the elder at an identi-
fied rate of compensation, some-
times including room and board.
Duties are ideally specified in a
written personal care agreement,
though home care services are too

often provided by nen-profession-

als who may be untrained, inat-

tentive, or affirmatively dishonest.
An agreement should alsc identi-

fy the person who has oversight
responsibility. Even if 2 home health
agency is engaged to provide such
services, Cn-site SUpervision is essen-
tial. Particularly because such serv-
ices are provided in the privacy of the
elder’s home, physical, financial, or
psychelogical abuse can be difficult
to detect and occurs all roo often. The
estate planning attorney can
agreement that addresses these znd
other issues that exist in a particular
home care serting, For example, such
an agreement® would identify:

1. Services to be provided by

the caregiver;

2. Services to be provided by

other caregivers or profes-

sionais:

. Who is to have supervisory
responsibility and how that
responsibility is to be dis-
charged—inchuding the
expectation of random visits
and private meetings with a

(]
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social worker or private geri-
atric care manager;

4, Who is to arrange for supple-
mental or short-term replace-
mernt services;

5. Hours and location of servic-
es to be provided;

6. Compensation, including
inclusien or exclusion of
health care and other benefits;

. Who is to be allowed to visit
the caregiver, and how many
can visit at any one time;

8. Restrictions on the use of the

elder’s telephone and Internet

=~

service;
G, Privacy rights of the elder;

and
10. Grounds for termination.
Maxtinize available public benefits
and community services. For qual-
ifying individuals, there are some
programs that can provide assistance
in the home. The New York Med-
icaid program provides home care
coverage, although most state Med-
icaid plans do not. There is the In-
Home Support Services {“IHS5”)
program, which can play an impor-
tant, if incomplete, role in home care.

Designed to provide assistance
at home with an older or disabled
person’s ADLs, THSS is a chroni-
cally under-funded program that
typically does not provide encugh
support to keep an individual out
of nursing home settings. For qual-
ifying individuals, IHSS can pro-
vide workers—at little more than
the minimum wage-—to assist with
activities of daily living.

To qualify for IHSS and similar
home-based programs, an individ-
ual must satisfy the same eligibili-
ty criteria as for Medicaid. This typ-
ically means that a person can have
no more than perhaps $2,000 or
$3,000 of countable assets. Signif-
icantly, many assets are exempt and
are not counted when assessing eli-
gibility. Such exempt resources
include a residence of any value,
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furniture and personal property,
and funds te pay the cost of bur-
jal.10

On a more positive note, THSS
programs often allow an elder to
hire her own caregivers. Family
members, who may already be pro-
viding personal care services, can
then be modestly compensated.

There are “Meals on Wheels”
and other programs available
through community centers and
church groups. Many senior cen-
ters offer “home repair” programs
for elders. Adding a ramp or a grab
bar to a bathroom can play a crit-
ical role in staving at home.

Home care can also be supple-
mented by “senior day care” pro-
grams in most communities. Offered
through senior centers, communi-
ty centers, and church groups, these
programs are analogous to child care
services. They provide acrivities,
meals, and a degree of supervision
for elders who are functional, but
who need structure and support. Use
of such services assumes that there
will be a child or other concerned
caregiver available to coordinate
day care services with home care.

Life expectancy plus three years.
How much money will be encugh?
While there is no magic formula,
life expectancy tables provide some
guidance. We recommend a plan
that assumes life expectancy of at
least three years in excess of the
average. If my client’s life expectan-
cy is seven years, I would recom-
mend that she plan for ten years,
It is also possible that she would

outlive the assets necessary for

home care by several years. Simply
stated, this is a risk that she will
Lhave to take. If she is to safely
stay at home, she must pay for the
cost of care even if her assets are
exhausted at a rate that exceeds her
original expectations. Quality of
care and security at howme cannot
be compromised.
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In the unlikely event that an elder’s
private resources are exhausted, the
Medicaid and IHSS programs will
be available, Such programs are not
likely to provide the quantity and
quality of health and personal care
needed to ensure uncompromised
services. Nursing home placement,
which is paid by Medicaid programs
for financially depleted elders and
disabled persons, may then prove
inevitable. As is so often the case,
and by way of understatement, the
retention of wealth is the only guar-
antor of uninterrupted, typically
expensive, home care services,

Estate planning decuments

My client’s estate-planning docu-
ments will have some exrraordinary
provisions, all of which will rein-
force her desire to remain at home,

1. Durable power of attorney. Her
durable power of attorney wilil
include langnage specifically empow-
ering her attorney~-in-fact to use
her assets and to enter into all appro-
priate agreements to ensure that her
desire to remain at home for her
entire lifetime is respected. Her attor-
ney-in-fact can be prohibited from
taking any steps to protect assets and
aualify her for such programs as
Medicaid unless such programs pro-
vide home care services.

2. Revocable trust and will. My
client’s trust wiil include language
very specifically noting her primary
goal, which is to remain at home.
It will emphasize the fact that the
rights of remaindermen (her chil-
dren and others that mighr inher-
it} will be secondary, or perhaps
tertiary to her desire to stay at
home. She will say this explicitly
and assertively. For example, a pro-
vision might state the following:

fe et R )
¢ For z discussion of and a modet personal serv-
ices contract, see Regan, Gifflx, Morgan, and
English, Tax, Estate and Financial Planning
for the Eiderly: Forms and Practice, § 16{2]

{Matithew Bender 2004)
0 Ses, e.qg., 20 C.RH.§ 11681212,
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Settlar’s Desire to Remain at
Home and Instructions to Trustee:
The trustee is to utilize all trust
assets, including equity in settlor’s
residence, to pay for all items and
services required to enable settlor
to remain in her own home. In
saying this, the settlor understands
that there may come a time when
her physician and family fee! that
she will be better off and betrer
protected in an alternative living
environment, such as a skilled
nursing facility, It is the sertlor’s
instruction thar all of her assets
are to be utihzed to avoid this out-
come, even to the point of the
exhaustion of her assets.

Other provisions must be har-
monious with this objecrive.

3. Prohibition of inberitance. My
client, L.eona, has two children. She
names her daughter as the first
trustee and her son as the alternate.
They are to inherit any assets
remaining in her estate at the time
of her death. My client’s trust will
expressly provide that any trustee
or family member who places her
in a nursing home will forfeit her
or his right to any inheritance.

With this goal in mind, her trust
may adopt an approach used by a
Texcas testator where the same objec-
tive was pursued in estate plan-
ning docwments. In that case, Homer
Baldwin was concerned about his
wife’s care if he predeceased her.
Because she was totally incapaci-
tated, he executed a codicil ro his
will that imposed a creative restric-
tion on his beneficiaries. His codi-
cil previded that any beneficiary
who attempted “to place my wife in
a nursing facility and defeat my plan
to coninue home care . . | before all
of the Trust has been used for her
care” would forfeir his or her share
of any inheritance. "

R

¥ Marion v. Cavis, 106 5.W.3d 880, 863 {Tex
App., 2003).
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Despite this explicit caveat and

direction, Mrs. Baldwin’s nephew -

placed her in a nursing home after
a hospitalization. This step was
taken on the recommendation of
Mrs. Baldwin’s physician. Although
the well-intentioned nephew was
Mrs. Baldwin’s court appointed
guardian and acted on medical
advice, the court held that the dece-
dent had every right to stipulate his
wife'’s ongoing home care as a con-
dition of inheritance. The nephew
was denied any inheritance.

It is pessible, of course, thatr med-
ical and other circumstances can be
so compeliing that nursing home
placement is unavoidable. A trust,
envisioning this possibility, might
identify the extraordinary circum-
stances that might aliow the waiver
of this provision. Otherwise, a child
or other caregiver who refuses nors-

- ing home placement may find herself

accused of elder abuse by her Jocal
office of Adult Protective Services.

For example, nursing home
placement may be allowed “only
when 24-hour medical care and
monitoring are needed and the elder
is complerely unaware of her care
environment due to dementia or
other medical circumstances.”
Placement may also be allowed for
rehabilitation purposes, and then
for only a limited period of time.

4. Advance bealth cave dirvective,
My client’s advance directive will
further reinforce her desire to stay
at home—and to die at home, Ir will
be explicit in stating that she is not
to be placed in a nursing home and
that hospice services are to be pro-
vided in her own home. The
advance directive may specifically
state that no power is given to place
her in a nursing home,

S. Irrevocable trust. To ensure that
the stringent rerms of her trust will
not be undone or modified by a sub-
stitute judgment or other court peti-
don—filed by well-meaning or avari-
cious children-—her trust might be

irrevocable, Further reinforcing her
wishes could be the exclusion of
her children or other family mem-
bers as trustees. A professional trustee
might be employed to more dispas-
sionately respect terms of her trust.

6. Obtaining family support.
Leona will be encouraged to com-
municate with her children about her
wishes, Specifically, Leona may write
a letter to her family members explain-
ing her desires and her wishes.

My client might also write a letter
to her prospective caregivers, partic-
ularly if she enters into a life care
agreement. If she becomes unable to
communicate, she wants them to
know such things as the type of food
she likes, what activities she adores
or abhors, and the music that she
would like to have played in her home.

Conclusion

Leona is not alone in her desire to
avoid a nursing home as her final des-
tination. As estate planners and elder
law attorneys, we must avoid the
automatic assumption that every
older person wants to preserve assets
and accept long-term care for which
the public benefits system can pay.
Many elders want to stay at home
and are willing to exhaust their assets
in doing so. We must be as ready to
plan for them as we are for the client
who is primarily devoted to the pro-
tection and preservation of assets. B
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