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A New Paradigm: Truly
Multigenerational Planning

Help families achieve a diversity of shared goals

o many attorneys, the term “multi-

generational planning” brings to mind fami-

Iy business, dynasty trust, generation-skipping

transfers {GSTs) and a host of tax planning opportuni-

ties. These opportunities are inherently “top down,” in

the sense that the older generation—the parents—do the
planning for the benefit of following generations.

Aftorneys pay far less attention to the type of multi-
generational planning thats required when concerns
about the cost of long-term care (LTC) and related issues
arise. On 2 maore piebeian level, it’s rarely considered and
pursued when dealing with a more or less straightfor-
ward estate plan for a typical client.

These latter examples suggest a different paradigm—
an approach in which multiple generations actively par-
ticipate in and coordinate planning. Its an approach that
causes cauatious traditionalists to wince.

A traditional, one-client-per-lawyer perspective pays
homage to selected rules of practice. It warns of viclated
confidences and the possibility of abuse by younger
or manipulative family members, We get that, Indeed,
weTe alert to signs of elder financial abuse.’ WeTe also
careful and selective about when this approach may be
successful.

Regardless of wealth, most members of our client
communities will benefit from multigenerational per-

. spectives and planning, indeed, we believe that carefully
considered and crafred multigenerational estate pian-
ning is the paradigm to be pursued.

Mark Gerson Gilfix, far left, is an attorney and Michael
Gilfix is 2 partner, both at
the Palo Alte, Calif. firm of
Gilfix & La Poll Associates,
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The goals and, arguably, the tensions are clear. The
senior generations—parents and grandparents—want to
be sure that they’li'have sufficient resources, both pub-
lic and private, for adequate health, housing and other
age-related services as they get older. Secondarily, they
want to preserve assets for the next generation,

What of the goals and objectives of younger gen-
erations? The overwhelming majority agrees that the
well-being, quality of care and abundance of LTC oppor-
tunities for the older generation are paramount. For
understandable reasons, asset protection for their par-
ents is an important concern. The younger generations
are concerned about and want to preserve their inheri-
tances, withou! compromising the elder’s quality of life.

As members of two generations (father and son}),
the Boomer and Millennial, we'll focus on the art and
science of planning for these concerns. Our experience
as a multigenerational team of estate planners strong-
ly reinforces the benefits of this approach. While not
appropriate for every client and every family, this new
paradigm facilitates discussion among family members;
enhances a famnily’s ability to deal with crises; and often
achieves a diversity of shared goals.

Grasp the Demdgraphics

We'll focus on planming for twe and perhaps three
generations, Given the encrmity of the Boomer gener-
ation (that is, those born between 1946 and 1964), this
perspective is particularly compelling. The Boomer
generation numbers over 76 million.* Indeed, by 2030,
nearly one in five Americans will be over age 65.° Never
before has such a tsunami-like “age wave” existed. It will
chalienge our social service structure, our elder care
systems capacity and the economics of aging. While
its a generation thats done well economically, only
40 percent are confident that theyll have enough
meney for retivement.® Objectively, an even higher
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percentage shouid be worried.

At the same time and like no generation before,
Boomers plan on remaining vital, active, employed and
in their own homes. The aging-in-place movement js at
the core of Boemer philosophy. Boomers have parents;
Boomers have children. No other group is a more likely
focus of multigenerational planning.

There are, therefore, complicated, muiti-faceted
objectives and countless constraipts, One constraint,
discussed below, is the cost of care and how to address
it. Unless a comprehensive LTC insurance policy s in
place, precicus few older Americans have sufficient
resources to pay the ongoing, relentless cost of LTC
without ercding their life savings. It's particularly chal-
lenging for the mass of elders who are “house rich” and
seem to have large estates, but are in fact “cash poor”

Compellingly, studies show that three in four
Americans are worried about the Social Security system
and its ability to provide support in the future.” Polls also
show that over 68 percent of Americans are concerned
about the cost of LTC.® To address these very real fears,
the legal comrmunity must respond with accurate and
effective advice, Strategies that are most successful typ-
ically and necessarily involve at least two generations,

Alsp consider the “supply side” There’s already a
dramatic shortage of competent caregivers. Noting that
maost caregivers are family members, it's of great con-
cern that millions of older Americans have no children.
Indeed, birth rates have been declining for many years.”
Many have children, but often none who will care for
them in any meaningful way.

Anecdotal evidence strongly suggests to us that
devoted family caregivers are often daughters-in-iaw.
Thev're an increasingly absent segment of the popula-
tion among Gen X or Millennial generations that are
experiencing a dramatically reduced number of mar-
riages.

On the other side of the equation, the children of
Boomers (often termed “Millennials™ face their own
fears and financial issues. In many parts of the country,
they can't afford to live near their parents, as housing
costs for Millennials have far outstripped salaries.”

They, w0, worry about the cost of LTC. Polls show
that 71 percent of Americans in their 30s share this con-
cern.” We view this as a positive, if somewhat surprising,
result. Awareness of problems, like the cost of LTC,
enhances a sense of empathy. Were optimistic that it will
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translate to more supportive involvernent on the part of
second and third generations,

Perceptions and Concerns

What goals and concerns of the older generation might
interfere with multigenerational planning? Here are
rather typical comments we've heard from elders.

« "I shouldn't tell my kids about how much money |
have. Its none of their business!”

+ “lts not good for them to know. They must make
their own way, stand on their own two feet”

+ I they know about what they might inherit, they

instead of focusing on fears,
privacy issues and negativity,
change the discussion to focus on

shared goals, hopes and dreams.

won't work and they wont fund their own [RA.
become their IRAL”

- “Twant to keep control. I dor't want them to interfere
with my decisions. Tl continue to make my own
decisions regarding my healthcare, my money, how 1
invest it and where 1 hve”

« {If theres a family business] “1 want to keep control as
long as passible. | alsc want to control what happens
after { die”

« CIf T rell my kids too much, it will create conflict,
rather than eliminate conflict”

+ "If they see my estate plan, theyll know which of
them 1 chose to be my successar trustee, who'll be in
charge. This, too, will create resentment and make
things more difficult for me”

+ 1 simply believe in privacy”

+ "Its my money. I can spend it in any way I lke”

« “Were dose w our two kids, and we both want and
need them to live nearby”

+ T want my kids to live nearby, but I really want my
grandkids to be nearby”

+ "I dor’t want to be a burden to my kids as I grow old.

P
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Theres no reason to worry them about my care. It
will worlc itself out”

Now, lets consider the perceptions, goals and con-
cerns of the next generation as they think about their
parents. They likely struggle with conflicting feelings.
They want the best possible care for their parents, but
also want or need to know if their parents will become
2 financial burden or if they can expect any kind of
inheritance or financial assistance, These questions are
increasingly important for children living in areas with
high housing costs,

Some of their concerns:

. “My parents worked their entire lives to build up their
estate, but will it be enough to cover the costs oflong-

In fostering communication
nhetween the generations, you
may be the attorney for both

generations.

term care? Will T have to step in and help?”

. “What type of planning have they done? ['ll be far
better prepared if T know what they have and how
they structured their plan”

. “Ifeel a responsibility for my parents. | want them to
get the best possible care”

. “T'm worried that theyre making risky investments
and/or that a financial advisor is taking advantage of
them”

« “] worry that someday they !l make unsafe, inappro-
priate decisions about where fo Hve and put them-
selves at risk. Will they be able to safely stay at home
as long as they want?”

« “They tell me they want me to help, but they don't
give me the information that lets me do so”

+ “They're not gefting reliable information about taxes,
estate planning and asset protection if they need
long-term care”

. “Tve heard some horror stories. If they don’t take the
right steps, were going to lose the family home

« “Theywant me and my family to live nearby, but they

Know we car’t afford it. And, we haven't really talked
about how they might help us do this”

. “Twant to discuss these matters with my parents, but
I dor’t want to appear greedy or disrespectful”

(183

« “Iadmit it An inheritance will be extremely import-

ant for me and my family’

Communication and Cooperation
There are ways to bridge the gap between generations and
to change the tone of the conversation. Instead of focusing
on fears, privacy issues and negativity, change the discus-
sion to focus on shared poals, hopes and dreams.

Here are examples of how to frame conversations.
You can pose these questions to both generations.”

« What do you envision for your lives as you get older?
How do vou hope to live?

. What are your goals and passions for your “Gelden
Years?” '

+ What are your biggest worries? What stresses you
our the most about your health? Your finances? Your
care?

« Where do you want to live as you grow older? Do
you want to stay at horme as long as possible? Are you
near the rest of your family?

. What do you want for your children? Your grand-
children? What type of legacy do you want to leave?

. Do you want to provide a financial safety net to your
chiidren and their families?

. Is it important to you that your children/grandchil-
dren live near you? Do you want to provide help fo
encourage this?

These types of questions can identify shared hopes
and dreams. They can generate fruitful discussion
about legal tools and planning steps that can achieve
a family’s goals. The challenge is to acknowledge all of
these mofivations, vet harmonize them.

To this end, we host family meetings. We've hosted
up to four generations in the same rootn. Our approach
is arguably akin to family offices that serve the very
wealthy. Our clients are very real, middle and upper mid-
dle class, They have hopes, fears and a variety of needs.
Other family members and family resources can address
these needs when their plan is properly structured.

Joint Representation
What happens if yowre the atiorney for both
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generations? (See “Clients Seeking Joint Representation,’

this page, for more information on handling this issue.) ’

Note that we make no effort to discuss the intricacies
of the Model Rules. Suffice it to say that Rules 1.4, 1.6,
1.7 and 2.1 substantiaily address the issue of multigener-
ational representation. As one commentator noted when
considering these issues in the context of the Mode]
Rules, “When joint representation is sought, the lawyer
must reasonably believe that any potentially conflicting
individual desires are subardinate to the clients’ desires
to achieve a comimon goal™

Needless to say, we proceed multigenerationally and
with joint representation only in those matters in which

theres open and complete communication. We only |

nroceed when there are commonly identified goals.
Lets consider and examine issues and factual circum-
stances when multigenerational, coordinated planning
is optimal,

Medicaid Planning
The cost of LTC, and the cost of skilled nursing care in
particular, financially exhausts many older Americans.
Many look to the federal Medicaid program, which can
pay all or most of the cost of skilled nursing care. They
may take planning steps, in compliance with Medicaid
law, to protect family assets while achieving eligibili-
ty. Such planming simultanecusly requires careful and
sophisticated attention to the moest fundamental require-

ment, which is quality care for the individuals who may

need varying levels of LTC.

Legislation and regulations pertaining to Medicaid
and asset preservation planning are complicated and
state specific, Yet, core aspects of Medicaid legislation are
2 function of federal law and apply ip every state.

Hami.
AdOresk,
uned BSM

Recertly, & couple who came to ouf office had

heard us speakmq *oge*"r\er at a poouna senior

center. They came to us after first consulting
with another, very weli liked local estate-planning
attorney.

In the meeting they hdd w1th her, the attorney
told thern that thair sons would have to get their
own, separste attorneys because she's represant-
ing the parents. She told them that this is how

Usdone

In the seminar we orecentﬂo we suggested
precisely the opposite: that farmilies are well-ad-
vised (when there arer't troubling issues) tohave
the same estate-planning team working for mui-
fiple generations.

They were struck by Lhese commeants because
they were starkly different. To quote these clients,
who retained us: “We love your approach. This
resonates with us. The advice from the other
attorney made us uncomfortabis”

—Mark Gerson Gilfix & Michael Gilfix

ligenerational context,

First, acknowledge that "a gift is a gift” Transferring
significant assets is only advisable when a perfectly
competent elder is aware of the rislks and benefits. There

i are and can be no strings attached. Your client needs to
" complete and file a federal Gift Tax Return (Form 709)

For example, theres currently a 60-month lookback

period when an individual applies for Medicaid in a
skilled nursing care setting. Rules are complicated,

and we make no effort to discuss them-—and planning |

options—in this article. Many attorneys advise elders to
make gifts to members of the next generation in con-

with the Internal Revenue Service. Quite simply, the
assets then beleng to the children, the next generation.

Special Needs Trust

| ‘What nught the children as gift recipients do? They
©coukd set the gift aside in a separate account and do

templation of Medicaid eligibility. There may be an early |
* benefit of their parents, if needed. They must acknowl-

diagnosis of Alzheimer’s, Parkinson's or other diseases

or disabilities. Theres typically a very strong desire to |
A child may face a divorce, bankruptey or litigation.

protect the family residence, at minimurm.
Transferring most assets out of ones name because

there may be a need for skilled nursing care could be
viewed as a radical act. Countless issues are raised, but :

let’s considler steps that might be taken in a positive mul-

their best to keep it sacrosanct, perhaps available for the
edge, however, that such steps bring risks and challenges.

A child may even become disabled or predecease his
parents.

For this reason, the gift recipients may independent-
ly decide to create a spec:al needs trust (SNT) for the
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benefit of their parents. An SNT can hold any amount 5
- such as skilled nursing care, he'li have to leave his home.

of money for the benefit of an individual without dis-

turbing or preventing eligibility for Medicaid. Simply :
stated, the assets dor't count, Yet, the parent, whether
or nat 2 Medicaid recipient, is the sole beneficiary of the

SNT. Assets in the trust are retained exclusively for the '

parents benefit. They're w0 be used liberally to ensure
quality of care for home care and for any level of care

1 an elderly homeowner needs a higher level of care,

If the borrower no longer lives in the house, typically
rmeaning that hes out of the house for one year or more,
the reverse mortgage becomes due.

Medicaid eligibility. A residence is, presumptively,
ar exempt resource in the context of Medicaid eligibility

' 10 pay the cost of skilled nursing care. If the residence is

that may be optimal. Assets in the trust can be used ¢

to pay for companicn aides, supplemental health care,
transportation to bring grandchildren to visit the bene-
ficiary and for other such purposes.

sold, the exempt rescurce is replaced with cash. A per-
son otherwise eligible for Medicaid——typically because

. he has less than $2.000 in non-exempl assers—sud-
. denly has funds substantially in excess of that amount.

You, ag the attorney, must carefully advise the chil-
dren about gift, estate and other tax implications of such
planning steps. The children must be careful to identify °
appropriate trustees for the SNT. In addition to transfer-

Many individuals of differing ethnic
and cultural backgrounds expect

multigenerational plenning. .

Medicaid eligibility is lost. The net cash proceeds are
expended at the rate of perhaps $8,000 or §10,000 per
month. The estate is decimated.

Capital gains tax. Since most Boomers have owned

¢ their homes for 20 to 40 years, the capital gains can range

" from $200,000 to $2 million. While the 250,000 capital

gains tax protection is presumably available, it rmay not

! be nearly enough. Tax due on sale will be in the tens or
- hundreds of thousands of dollars. Forced sale, before Lthe
- owners death and stepped-up basis, rewards the govern-

ring assets into an SN'T while they're living, the children

may also provide for a larger, supplemental distribution

to the SNT in their estate plan in the event that they -

predecease their parents.

This type of coordinated planning must be done with |

great care, with fully informed clients who are advised |
about the risks as well as the benefits. When done
properly, extraordinary asset protection objectives are
achieved while quality of care 15 secured. Asking the right |
' there can be income fax benefits 10 the children, They

guestions fo improve multigenerational communication
and cooperation early in the process is absolutely critical.

Use and Risks of Reverse Mortgages

ment and punishes the homeowners’ families.

Loss of the family residence. Virtually all older
homeowners want to preserve the residence for the
next generation. Yet, because of lack of communication,
they may use a reverse mortgage and ultimately lose the
family home,

What alternatives exist, particuiarly those flowing
from multigenerationat planning? Children (potential
inheritors), are well advised in such circumstances o
pay for home care or to loan their parents money 10 pay
the cost of care, thereby avoiding reverse morigages.
Depending on how the children deliver such support,

may take a parent as a dependent and establish that

| payments are needed for health services, thereby rmaking

- them eligible for health care costincome tax deductions.

Reverse mortgages allow older homeowners 1o take
advantage of the equity in their homes. They may receive !
a lump sum distribution: or receive monthly payments |
in the form of increasing loans, The funds are, therefore, |
. can be retained or sold without capital gains tag expo-

available to pay for home repairs and, more important,

home care assistance that may be needed if the home- |

owner is to be able to continue living at home,

Reverse mortgages offer benefits. They come at 2
significant price, and they present rigks that are typically
hidden from the homeowner.

If payments are characterized and trealed as loans, the
children are uitimately repaid.

The residence is retained in the parents estate until
his passing. The basis step-up s captured. The property

sure. Multigenerational coordination in this situation

. can pay huge dividends.

Fundamental Estate and Tax Planning

© Many clients feel that their financial and estate-planning

!
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documents are private, pot to be shared with anyone. For

myriad reasons, they don't want their children and other

family members to know about the size of their estate,
the nature of their estate and how they plan to distribute
their estate. This desire for privacy is understandable,
particularly because of the penchant for independence
that has been the hallmark of prior generations. But, it
can do damage.

myvery cslale- anning atlorney represen lients who
Hvery estate-pl g att T ts clients wh

keep the next generation in the dark and perhaps even
mistrust them for asking questions about finances,
LTC plans and financial security. When such attifudes
prevail, multigenerational planning may be impossible
given the prerequisite of multigenerational coordination
and trust.

Every estate-planning atforney has also seen fam-
ilies who openly share information, making the next
generalion aware of the parents’ assets, agtate-planning

dacuments, values and fears. With rare exceptions, these
accomodated by traditional approaches. We  must
- evolve and respond or, in this world of start- L!Pb
- and disruptors, others will. C]

estates are better managed, assets are more likely to be
preqerved and tax exposure s likely to be reduced or
eliminated.
The reasons are manifold, perhaps obvious. For
exarnple:

« GST tax planning can be aggressively pursued and
implemented.

. Farnily businesses can be preserved.

«  Awareness of a family member’s financial difficulties
allows for protective planning.

. Special or extraordinary needs of a particular family
member may be addressed in a coordinated manner
that captures tax benefits and perhaps eligibility for
government benefits.

.+ LTC needs can be addressed without destruction of
the estate.

s Multigenarational Planning Naive?
Good faith, trust, open communication and ethical
behavior are typically at the heart of multigeneration-
al planning. Sometimes brazen self-interest—when
openiy acknowledged, understood and addressed—
justifies such pianning, as if dees among business
associates,

An attorney pursuing such planning for multple
generations or multiple members of a particular family™
has a special responsibility to ensure open communi-

cation that identifies all risks and benefits of planning

8 Victoria Stilwel, Victoria and Wei (4,

options. Advice and representation may focus on 2
particular asset, such as a family residence. It may more
comprehensively focus on preserving a family business
for following generations. It may be very limited and
therefore very manageable. [t may be broad, multifacet-
ed and vary difficult to manage.

CCultural and BEthmic Values

Many individuals of differing ethnic and cultural
backgrounds expect multigenerational planning, They're
affirmatively alienated by an insistence on separate,
individual representation for different family members.
They may be ill-served by well-meaning attorneys who
arer’t open o planning approaches that directly invoive
two or thres generations.

Sottorm Line
The world and our client communities are changing,
They have expectations and needs that aren’t readily
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